
IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF TEXAS

HOUSTON DIVISION

UNITED STATES OF AMERICA

v.

BP PRODUCTS NORTH AMERICA 
INC.

Defendant

§
§
§
§
§
§
§

Criminal No. 4:07-cr-434

Honorable Gray Miller

VICTIMS’ MOTION FOR LEAVE TO APPEAR AND BE HEARD 
IN OPPOSITION TO PROPOSED PLEA AGREEMENT

TO THE HONORABLE UNITED STATES DISTRICT COURT JUDGE:

COME NOW Alisa and Ralph Dean, Tracy Donaie, Tyrone Smith, Ronald Duhan, Mary

Ann Duhan, Michael Jordan, Sandra Thomas, Kelly Porter, Calvin Thomas, and Henry and 

Maria Rivera, Movants herein and victims of the crime at issue in this matter as defined by 18 

U.S.C. § 3771, and seek leave to appear and be heard, by and through counsel, and would 

respectfully show the Court as follows:

I. Movants

1. Movants are victims of the March 23, 2005 BP Texas City Refinery explosion and of the 

criminal conduct which caused the explosion within the meaning of 18 U.S.C. § 3771, 

and bring this Motion to assert their right to be heard before a determination of

punishment of the guilty parties.

2. Movants Alisa Dean, Tracy Donaie, Tyrone Smith, and Henry Rivera were all on the 

premises of the BP Texas City plant, immediately adjacent to, or actually working in, the 

ISOM unit at the time of the explosion of March 23, 2005, at the BP Texas City refinery.

All were severely and permanently injured by the explosion.  These Movants’ initial 
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claims for personal injury were settled; however, Dean, Donaie, and Rivera are presently 

plaintiffs in a suit against the criminal defendant for violation of its settlement agreement. 

Victims seek nothing from this Court other than to be heard.

a. Alisa Dean suffered serious and permanent injuries, including burns, head 

injuries, and internal burns to her lungs as the result of inhalation of smoke and 

fire, as the immediate and direct result of the March 23, 2005 explosion at the BP 

Texas City refinery; she was hospitalized for approximately 129 days; she was on

a respirator in intensive care for 75 of those days during which time she was 

unconscious or sedated, and suffers from permanent incapacity as the result of 

those injuries. Additionally, Mrs. Dean is a surviving family member of Larry 

Thomas, Deceased, who was killed by the explosion. (See paragraph 4.) She is 

joined in this motion by her husband, Ralph Dean, who was present at the time of 

the explosion and actively participated in her rescue and in the rescue of other 

survivors from the J.E. Merit trailer.  This Movant qualifies as a victim of the 

crime before this Court as defined by 18 U.S.C. § 3771.

b. As the immediate and direct result of the March 23, 2005 explosion at the BP 

Texas City refinery, Movant Tracy Donaie suffered head injuries, burns to his 

right arm and both hands, and severe fractures to both feet; he  was hospitalized 

for approximately 163 days. He has already endured at least 19 surgeries. He has 

not regained and probably will never regain use of his right hand and arm, has 

only partially regained the use of his feet, and remains at risk for probable

amputation of one, two and possibly all three, of his injured limbs.  This Movant 

Case 4:07-cr-00434     Document 9      Filed 11/20/2007     Page 2 of 7



3

qualifies as a victim of the crime in question before this Court as defined by 18 

U.S.C. § 3771.

c. Tyrone Smith was severely burned over 87% of his total body surface, with 30% 

of the burns third degree, as a the immediate and direct result of the fire of March 

23, 2005, at the BP Texas City refinery explosion.  He was hospitalized for an

extended period and was unconscious in intensive care for approximately 40 days.

He suffers from severe and permanently disabling burn injuries.  Accordingly, 

this Movant qualifies as a victim of the crime in question before this Court as 

defined by 18 U.S.C. § 3771.

d. Henry Rivera was knocked unconscious in the explosion at the BP Texas City 

refinery on March 23, 2005.  As a direct and immediate result of that explosion, 

he suffered a shattered left knee and fractures to his legs, right hand, and skull, a 

broken jaw and nose, and a through-and-through laceration to his face that 

severed the mental nerve.  He suffers from severe and permanently disabling 

injuries. Accordingly, this Movant qualifies as a victim of the crime in question 

before this Court as defined by 18 U.S.C. § 3771.

3. Movants Sandra Thomas, Alisa Dean, Ralph Dean Kelly Porter, Calvin Thomas, Ron 

Duhan, Mary Ann Duhan, and Michael Jordan are all surviving family members of 

persons killed by the explosion; and death and survivorship claims have been settled:

a. Sandra Thomas is the surviving spouse of Larry Thomas, deceased, who was 

killed as the immediate and direct result of the March 23, 2005 explosion at the 

BP Texas City plant.  He is survived by his wife, Sandra, his daughters, Alisa 

Dean and Kelly Porter, his son, Calvin Thomas, and his son- in-law, Ralph Dean. 
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all of whom appear as victims in this motion.  Each of these Movants qualifies as 

a victim of the crime in question before this Court as defined by 18 U.S.C. 

§ 3771.

b. Ronald Duhan is the surviving father, Mary Ann Duhan is the surviving mother,

and Michael Jordan is the surviving son of Susan Taylor, who was killed as the 

immediate and direct result of the March 23, 2005 explosion at the BP Texas City 

plant. These Movants qualify as victims of the crime in question before this 

Court as defined by 18 U.S.C. § 3771.

4. Pursuant to 18 U.S.C. § 3771(A)(2) and (4), Movants are entitled to notice of sentencing 

of the Defendant and an opportunity to appear and be heard with respect to sentencing 

and punishment to be imposed upon the parties who committed the crime at issue in this 

matter.

5. Notwithstanding the provisions of 18 U.S.C. § 3771, none of the Movants, either 

personally or through their counsel, have received notice from the Government of the 

public hearing scheduled to consider the plea agreement in this case and to sentence the 

Defendant; nor so far as Movants are aware, have similarly situated victims.

II. Request to Appear

6. Movants request leave to appear and be heard by and through their undersigned attorney 

to present evidence and argument that:

a. Hon. Gray Miller, U.S. Dist. Judge assigned to preside over this proceeding, is 

disqualified from doing so because, at the time of the explosion and for 

approximately a year thereafter, he was a partner in the Fulbright & Jaworski law 
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firm while his partners and associates at the law firm actively represented the 

criminal defendant in this proceeding with respect to its liability for the explosion 

in question.  Such facts cause him to be disqualified under the provisions of 28 

U.S.C. § 455, as more fully detailed in the attached Suggestion of 

Disqualification.

b. The plea agreement proposed by the Government and the Defendant BP Products 

North America Inc. should be rejected as shockingly lenient and providing 

preferential treatment to BP, and on other substantive and procedural grounds 

outlined in the attached Objections to Approval of the Proposed Plea Agreement.

Rather than punishing the ultimately responsible BP parent company, it provides 

prosecutorial immunity to the BP parent company and all subsidiaries except this 

Defendant, and fixes a fine amount that allows BP to retain more than 95% of the 

profit from its criminal conduct (retaining profit in excess of $1 billion) after 

payment of the proposed fine.

III. Prayer

WHEREFORE, PREMISES CONSIDERED, the Movants pray that

a. The attached Suggestion of Disqualification and Objections to Plea Agreement be 

received and filed, and

b.  The undersigned counsel be allowed to appear and to proffer evidence and 

present argument thereon.

Respectfully submitted,
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By:   /s/ David L. Perry
David L. Perry
State Bar No.  15800000
Federal Bar No.  5685

David L. Perry
Federal Bar No. 5685
René Haas
Federal Bar No. 5680
Perry & Haas
P.O. Box 1500
Corpus Christi, TX 78403
Telephone:  (361)880-7500
Fax:  (361)887-9507

Edward A. Mallett
Federal Bar No. 442
Mallett Guiberson Saper, L.L.P.
JPMorgan Chase Tower
600 Travis Street, Suite 1900
Houston, Texas 77002
Telephone:   (713) 236-1900
Fax: (713) 228-0321

ATTORNEYS FOR MOVANTS

CERTIFICATE OF CONFERENCE

The undersigned counsel for Movants, David L. Perry, hereby certifies that on Monday, 

November 19, 2007, he placed a telephone call to Mark McIntyre, Assistant U.S. Atttorney, 

whose name appears on the proposed plea agreement in this case, and conferred with him about 

the matters raised in this motion.  Mr. McIntyre stated at that time that he had no authority to 

discuss the matters addressed in this motion.

/s/ David L. Perry
David L. Perry
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CERTIFICATE OF SERVICE

I hereby certify that a true and correct copy of the above Victims’ Motion for Leave to 
Appear and Be Heard In Opposition to Proposed Plea Agreement was served upon all counsel of 
record by the e-filing process of the United States District Court for the Southern District of 
Texas on this __20th___  day of November, 2007.

/s/ David L. Perry
David L. Perry
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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF TEXAS

HOUSTON DIVISION

UNITED STATES OF AMERICA

v.

BP PRODUCTS NORTH AMERICA 
INC.

Defendant

§
§
§
§
§
§
§

Criminal No. 4:07-cr-434

Honorable Gray Miller

VICTIMS’ SUGGESTION OF DISQUALIFICATION

TO THE HONORABLE UNITED STATES DISTRICT COURT JUDGE:

COME NOW Alisa and Ralph Dean, Tracy Donaie, Tyrone Smith, Ronald Duhan, Mary

Ann Duhan, Michael Jordan, Sandra Thomas, Kelly Porter, Calvin Thomas, and Henry and 

Maria Rivera, victims of the crime at issue in this matter as defined by 18 U.S.C. § 3771, and 

respectfully suggest the disqualification of the Honorable Gray Miller, and would show the Court 

as follows:

1. This matter is presently set for hearing before the Honorable Gray Miller, United States 

District Judge.  Movants respectfully suggest that Judge Miller is called upon to 

disqualify himself from hearing this matter under the terms of 28 U.S.C. § 455.

2. Judge Gray Miller, at the time of the explosion and for approximately a year thereafter, 

was a partner in the Fulbright & Jaworski law firm while his partners and associates at 

the law firm actively represented the criminal Defendant in this proceeding with respect 

to its liability for the explosion in question.  Such facts cause him to be disqualified under 

the provisions of 28 U.S.C. § 455 (a) and (b).
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3. This prosecution arises out of an explosion which occurred on March 23, 2005, on the 

premises of the Texas City Refinery owned and operated by the Defendant BP Products 

North America Inc. (hereafter “BPPNAI”).

4. The explosion giving rise to this prosecution occurred prior to Judge Miller’s 

appointment; at the time of the explosion Judge Miller was in private practice as a senior 

partner with the firm of Fulbright & Jaworski, in Houston.  (Exhibit 2, Biography of 

Judge Gray H. Miller).  Another partner at the Fulbright & Jaworski firm at the same time 

was Otway B. Denny, Jr.  (Exhibit 3, Curriculum Vitae of Otway B. Denny, Jr.)

5. Immediately following the explosion, the firm of Fulbright & Jaworski, including Judge 

Miller’s partner Otway Denny and others associated with Fulbright and Jaworski, began 

to represent the criminal Defendant (BPPNAI) being prosecuted in this prosecution with 

respect to its liability for the explosion and its consequences.  Judge Miller’s partner at 

that time, Mr. Denny, appeared as counsel for said criminal Defendant in proceedings 

filed by the undersigned David L. Perry and the Perry & Haas law firm on or about May 

6, 2005; on information and belief, Mr. Perry believes that Mr. Denny has probably 

appeared as counsel for BPPNAI in hundreds of cases arising out of the explosion; Mr. 

Denny served as a member of the BPPNAI negotiating team representing BPPNAI in 

negotiating settlements of claims against BPPNAI, including the claims of the Movants 

herein.  Other partners or associates of Judge Miller represented BPPNAI during 

depositions and court proceedings, and supervised the drafting of legal documents for 

BPPNAI with respect to settlement of its liability arising out of the explosion which gives 

rise to this prosecution.   (Exhibit 1, Affidavit of David L. Perry).
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6. 28 U.S.C. § 455 provides, in part, that a United States District Judge shall disqualify 

himself in circumstances where, in private practice, “he served as a lawyer in a matter in 

controversy, or a lawyer with whom he previously practiced served during such 

association as a lawyer concerning the matter…” Since Judge Miller’s law firm of 

Fulbright & Jaworski (including Mr. Denny and other lawyers with whom Judge Miller 

was associated in the practice of law) served during Judge Miller’s association with them 

in the law firm, as lawyers for this Defendant concerning the very explosion out of which 

this criminal case arises, he is disqualified.

7. Federal and Texas ethical considerations which governed Judge Miller, the Fulbright & 

Jaworski law firm, and Mr. Denny and others associated in the representation of BP 

following the explosion, include two irrebuttable presumptions:

a. There is an irrebuttable presumption that Mr. Denny and other Fulbright & 

Jaworski attorneys representing BP received confidential information from BP; 

and

b. A second irrebuttable presumption exists that the actual knowledge of Mr. Denny 

and others working on the BP case was shared with other members of the firm, 

such as Judge Miller. See In re Corrugated Container Antitrust Litigation, 659

F.2d 1341, 1346 (5th Cir. 1981); In re O’Connor, 93 S.W.3d 446, 448-49 (Tex. 

2002); Enstar Petroleum Co., a Div. of Enstar Corp.  v. Mancias, 773 S.W.2d 

662, 664 (Tex. App.—San Antonio 1989, orig. proceeding [leave denied]);

Petroleum Wholesale Inc. v. Marshall, 751 S.W.2d 295 (Tex. App.—Dallas,

1988, no writ).
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8. 28 U.S.C. § 455(A) further provides that any justice, judge, or magistrate judge shall 

disqualify himself in any proceeding in which his impartiality might reasonably be 

questioned.  Movants respectfully submit that the impartiality of an individual who was 

both senior partner at a law firm actively representing the Defendant in its defense to the

very events which gave rise to this particular criminal prosecution, and was a law partner 

to the individual attorneys actively representing the Defendant in its defense arising out 

of such event, should disqualify himself under that provision.

9. Movants do not make any allegations as to the personal state of mind of Judge Miller.

Under the federal statutes, disqualification is to be determined by objective 

circumstances, and allegations, inquiry or speculation as to the state of mind of the 

individual judge involved are neither required, permitted, nor appropriate.

PRAYER

WHEREFORE, PREMISES CONSIDERED, the Victims pray that this Suggestion of 

Disqualification be considered by the Court and that the Honorable Gray Miller recuse himself

from further proceedings in this case.

Respectfully submitted,

By:   /s/ David L. Perry
David L. Perry
State Bar No.  15800000
Federal Bar No.  5685

David L. Perry
Federal Bar No. 5685
René Haas
Federal Bar No. 5680
Perry & Haas
P.O. Box 1500
Corpus Christi, TX 78403
Telephone:  (361)880-7500
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Fax:  (361)887-9507

Edward A. Mallett
Federal Bar No. 442
Mallett Guiberson Saper, L.L.P.
JPMorgan Chase Tower
600 Travis Street, Suite 1900
Houston, Texas 77002
Telephone: (713) 236-1900
Fax: (713) 228-0321

ATTORNEYS FOR MOVANTS

CERTIFICATE OF CONFERENCE

The undersigned counsel for Movants, David L. Perry, hereby certifies that on Monday, 

November 19, 2007, he placed a telephone call to Mark McIntyre, Assistant U.S. Atttorney,

whose name appears on the proposed plea agreement in this case, and conferred with him about 

the matters raised in the above and foregoing Suggestion of Disqualification.  Mr. McIntyre 

stated at that time that he had no authority to discuss the matters addressed herein.

/s/ David L. Perry
David L. Perry

CERTIFICATE OF SERVICE

I hereby certify that a true and correct copy of the above Victims’ Suggestion of 
Disqualification was served upon all counsel of record by the e-filing process of the United 
States District Court for the Southern District of Texas on this __20th___  day of November, 
2007.

/s/ David L. Perry
David L. Perry
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Exhibit 1
To Victims' Suggestion of Disqualification
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Exhibit 2
To Victims' Suggestion of Disqualification
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Exhibit 3
To Victims' Suggestion of Disqualification
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