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IN THE UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF GEORGIA

NATIONAL MINING ASSOCIATION,
AEROSAFE PRODUCTS, INC.,
ANCHOR GLASS CONTAINER
CORPORATION, INC., ENVIRO TECH
INTERNATIONAL, INC.,

Plaintiffs,
CIVIL ACTION NO.
5:04-cv-394 (HL)

V.

GOVERNMENTAL INDUSTRIAL
HYGIENISTS, INC. (“ACGIH”);

and
ELAINE CHAO, SECRETARY, U.S.
DEPARTMENT OF LABOR, IN HER
OFFICAL CAPACITY,

)
)
)
)
)
)
)
)
)
AMERICAN CONFERENCE OF )
)
)
)
)
)
)
)
)
)
Defendants. )
)

PLAINTIFFS’ MOTION FOR LEAVE TO AMEND COMPLAINT

Plaintiffs, by and through their undersi gned counsel, hereby move the Court for leave to
amend their Complaint based on the results of discovery and events subsequent to filing this
lawsuit. This Motion is timely filed on or before April 13, 2007, within the schedule set by this
Court’s Order.

During discovery, Plaintiffs have uncovered substantial evidence supporting two
additional claims against ACGIH such that justice requires amendment. There are no new
claims against Federal Defendant, but the attached Second Verified Amended Complaint (the
“Amended Complaint) does incorporate new facts found in discovery to support the existing

claims.
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Defendants’ harmful actions have continued, and caused further harms, even though
Defendants are and have been fully aware of the facts discovered and the facts contained the
Amended Complaint submitted with this Motion. The facts and the continuing harms necessitate
the Amended Complaint to permit recovery of Plaintiffs’ damages through the addition of two
counts against ACGIH.

In addition to the two new counts against ACGIH, Plaintiffs seek leave to amend their
Complaint so that EnviroTech, Int’l (“ETI”), a member of Plaintiff IBSA, may be substituted for
IBSA, since ETT is the party within IBSA that suffered the greatest harm.

Amendment is appropriate because it will not cause undue delay or prejudice, is properly
motivated and is not futile. Additional discovery should not be needed as a result of this
amendment.

ARGUMENT

Under Rule 15 of the Federal Rules of Civil Procedure, “[a] party may amend the party's
pleading only by leave of court or by written consent of the adverse party; and leave shall be
freely given when justice so requires.” In addition, Rule 21 provides that “[p]arties may be
dropped or added by order of the court on motion of any party or of its own initiative at any stage
of the action and on such terms as are just.” Rule 17 also supports amendment here, where
Plaintiffs seek to substitute ETI, the “real party in interest,” for IBSA, the association to which
ETI belongs. In addition, in its March 1, 2007 Order, this Court set the “deadline to amend
pleadings” as April 13, 2007. Order at 2, Hon. Hugh Lawson (M.D. Ga. Mar. 1, 2007).

In the Eleventh Circuit, a district court will allow a plaintiff to freely amend its complaint
in the interest of justice, unless there is a substantial countervailing reason for not doing so. See
Espey v. Wainwright, 734 F.2d 748 (11th Cir. 1984) (finding district court abused discretion in

denying leave to amend). “A district court's discretion to dismiss a complaint without leave to
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amend ‘is ‘severely restrict[ed]’”” by Rule 15. See Bryant v. Dupree, 252 F.3d 1161, 1163 (11th
Cir. 2001) (citations omitted) (overruling district court’s denial of leave to amend). Indeed,
without substantial reason “to deny leave to amend, the discretion of the district court is not
broad enough to permit denial.” Burger King Corp. v. Weaver, 169 F.3d 13 10, 1319 (11th Cir.
1999) (quoting Dussouv v. Guif Coast Inv. Corp., 660 F.2d 594, 598 (5th Cir. 1981)).

Amendment is particularly appropriate where there is no undue delay, prejudice, bad faith
or dilatory motive, failure to cure deficiencies through previous amendments, or futility in
amending. See Foman v. Davis, 371 U.S. 178, 182 (1962); see also McKinley v. Kaplan, 177
F.3d 1253, 1258 (11th Cir. 1999). In fact, while amendment at this time will create no undue
delay or prejudice, it will further the purposes of Federal Rules 18 and 20 to properly join all
relevant parties and claims between those parties in one action. As the Eleventh Circuit has
noted, “{t}he Supreme Court has instructed the lower courts to employ a liberal approach to
permissive joinder of claims and parties in the interest of judicial economy.” Alexander v. Fulton
County, 207 F.3d 1303, 1323 (1 1% Cir. 2000) (citing United Mine Workers v. Gibbs, 383 U.S.
715, 724 (1966).
L Evidence uncovered in discovery necessitates amendment.

The proposed amendments to Plaintiffs’ Complaint to add parties and claims are

necessary and justified by the following evidence uncovered during discovery:

A. Additional claims
Since the inception of this lawsuit and the Court’s ruling on ACGIH’s prior Motions to
Dismiss, Plaintiffs have continued to suffer the consequences of ACGIH’s actions and have been

repeatedly harmed. Meanwhile, through discovery Plaintiffs have learned enough new details
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about ACGIH s actions to not only support their existing deceptive trade practices claim but also
to assert two a-iditional claims.

{. Negligence

Plaintirts have learned facts through discovery supporting a negligence claim against
ACGIH. Because ACGIH TLVs are relied upon and incorporated into law by federal authorities,
and because A" 'GIH represents itself as a professional, authoritative organization on
occupational s .fety and health, purportedly operated by leading scientists responsible for setting
safe workplace exposure limits, ACGIH, its TLV authors, and Committee and Board members
have a duty to :he public (including Plaintiffs) to ensure the truthfulness of their TLV
representations. their accuracy and reliability, their stated justifications, and rigorous compliance
with their advertised TLV development process which is used to gain acceptance, market sales
of, and increase respect for the TLVs and their associated materials. Yet, Plaintiffs have learned
through discovery that ACGIH, its Board and Committee members, and its TLV authors
breached their duties to: (1) prevent conflicts of interest and bias from affecting TLVs, (2) ensure
that TLVs are based on complete and accurate scientific data, (3) ensure that TLVs are subject to
rigorous scrutiny and accepted methods of scientific review, (4) prevent the creation of improper
TLV limits that cause harm; and (5) use truthful solicitations and inducements in seeking
resources and expenditures by the Plaintiffs and the public.
The attached Amended Complaint contains numerous factual recitations from discovery
to support this negligence claim. Some examples include:
e Sworn deposition testimony showing that ACGIH, its Board, Committee
members, and its TLV authors failed to even read, review and/or consider

important and critical scientific information, submitted by Plaintiffs and others,

related to the TLV for copper, silica and n-propyl bromide (“nPB”), even after
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ACGIH induced Plaintiffs and others to expend significant resources to prepare
and submit such materials, and even though the materials demonstrate the
invalidity of the subject TLVs. Similary, Plaintiffs discovered that ACGIH’s own
internal documents, describe subject TLV as not supported by the scientific data,
while other discovered documents and related deposition testimony directly
contradict the primary basis used by ACGIH authors to support subject TLVs.

* For example, copper TLV author Janet Benson admitted that, contrary to the
copper TLV distributed by ACGIH, along with its related Documentation, the
science does not support the association between copper and metal fume fever set
forth in the TLV as its pﬁﬁl@ basis. Since she was absent from the TLV
Committee’s discussion of the TLV value or numbers, she drafted the TLV with a
limit value that the Committee did not approve. Additionally, she was not aware
that ACGIH previously withdrew the same TLV reduction for copper a few years
earlier after determining that it was not supported by scientific evidence and
because the existing limit was protective. Benson testified that she had a direct
conflict of interest and should have been removed as the copper author. She
admitted she had not even read the expert materials funded by Plaintiffs and
submitted to ACGIH (based on the inducement and solicitation by ACGIH).
Though ACGIH stopped distributing this TLV in early 2007, over again impliedly
confirming its invalidity, Plaintiffs have been harmed by its distribution twice,
and have a justifiable concern that the same negligently created copper TLV and
Documentation will be re-issued and further distributed by ACGIH. Indeed, this

is the second time ACGIH has distributed the false copper TLV, and negligently,
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recklessly or willfully induced the use of Plaintiffs’ funds and expert resources to
address it, while Plaintiff only learned in discovery that the copper TLV Author
did not even read the information and materials submitted to ACGIH and does not
herself consider the TLV to be supported by the science.

* Former ACGIH Board Chairperson Cindy Coe Laseter confirmed that she does
not even spot-check any of the scientific references in the TLV Documentation,
spending an average of just fifteen to twenty minutes reviewing each TLV valule
or number and its Documentation before she and the Board voted to adopt TLVs
in a general meeting. She read none of the underlying scientific literature for
TLVs distributed from November 2004 to 2006, including the subject TLVs.
Deposition testimony of other Board members demonstrates that spending only
minutes to review TLV and related Documentations, before approving and
ordering their distribution by ACGIH, is the common practice of Board members
who rubber stamp almost every TLV that comes before them, breaching their duty
to Plaintiffs and the public.

* Biased individuals with clear conflicts of interest, as shown through deposition
testimony and discovered documents, influenced the subject TLV values, contrary
to ACGIH’s advertised policy and procedures. Board Chairperson Laseter,
ACGIH Executive Director Anthony Rizzuto and other Board members hve
testified that they did not review the ACGIH’s conflict disclosure forms for TLV
authors, and these forms were never completed as directed by ACGIH’s
advertised policy and procedure, and they did not investigate potential conflicts

brought to their attention or act to cure them. One Board member testified that
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Board members typically spent only about four (4) minutes each during an annual
Board meeting addressing conflicts and biases.

These are but a few of the discovered facts incorporated in the Amended Compliant that
support Plaintiffs’ negligence claim, which is based on a host of newly discovered evidence and
documented breaches by ACGIH and its leaders’ of its duties to Plaintiffs.

2. Negligent misrepresentation

Plaintiffs have similarly learned through discovery that ACGIH, and its Board and
Committee members, negligently misrepresented during the course of its business that they
would accept, review, read and consider submitted comments regarding the subject TLVs prior
to further distributing or adopting them. Moreover, ACGIH misrepresented the policies,
procedures and processes that it follows or used to develop a TLV. Plaintiffs, whose businesses
are affected by exposure limits and regulations involving substances relevant to their industries,
were a foreseeable class of persons that could have relied upon such information and
representations by ACGIH. Plaintiffs submitted to ACGIH valuable scientific information and
written comments on the subject TLVs, utilizing company staff, resources and consultants to
conduct research and prepare comments and documents for ACGIH, all as a result of ACGIH’s
solicitation of such information. ACGIH claimed that it would read, review and consider the
materials submitted by Plaintiffs prior to further distribution. But, Plaintiffs have since learned
through deposition testimony that ACGIH Board, Committee members and TLV authors, never
read, reviewed or considered the materials that Plaintiffs submitted, such as the 2004-5 copper
comments prepared by NMA or NMA’’s previous submission of scientific comments on the prior

copper TLV reduction proposal.
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B. Substitution of Party
1. EnviroTech International, Inc.

Enviro Tech International, Inc. (“ETI”) is a member of Plaintiff IBSA and has recently
suffered specific injuries resulting from lost product sales due to ACGIH’s TLV for n-propyl
bromide. It was harmed by ACGIH when the ACGIH failed to review and consider the
information ACGIH solicited from ETI, information that directly contradicted the TLV. As ETI
is the real party in interest regarding the claims brought by Plaintiff IBSA and the new counts in
this Complaint, ETI should be substituted as a plaintiff in IBSA’s place. The distribution of the
nPB TLV and other misconduct by ACGIH, as detailed in the Verified Second Amended
Complaint, constitute unfair and deceptive trade practices, negligence and negligent
misrepresentation. ETI has also been harmed by Defendant DOL’s violations of the
Administrative Procedure Act (‘APA”) and Federal Advisory Committee Act (“FACA”).

ETl is an lllinois corporation, which produces and sells nPB-based industrial solvents,
including a product known as “Ensolve.” As discussed above, ACGIH’s TLV for nPB caused
significant harm to ETI. As a result of ACGIH’s deceptive, negligent and fraudulent TLV, ETT’s
existing customers reduced EnSolve purchases and new customers chose not to finalize sales
orders. Those customers have expressly indicated to ETI and its distributors that their decisions
not to purchase involved the TLV. In addition, ETI has expended extensive resources in
response to ACGIH’s negligent misrepresentations and fraudulent inducement tb prepare and
submit TLV comments that ACGIH did not consider and in addressing the regulatory actions and
policies which flow directly from the nPB TLV. The corporate representative of IBSA whose
deposition was taken by ACGIH, is also the corporate representative of ETI and was deposed by

ACGIH in that capacity.
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C. Additional Substances

Plaintiffs have discovered evidence to support their claims based on the deceptive and
negligent ACGIH actions related to three additional substances for which Plaintiffs seek relief in
the Amended Complaint: coal dust, vibration and hydrogen sulfide. The evidence shows that
ACGIH’s deceptive and negligent TLV behavior extends as equally to these substances as to the
four listed in Plaintiffs’ initial Complaint.

1. Coal Dust

Plaintiffs have learned that the author of the ACGIH TLV for coal dust was Thomas
Tomb, none other than the MSHA official charged with developing that agency’s coal dust
permissible exposure limit. Tomb worked within ACGIH to draft a new coal dust TLV that
would drop by more than half from the equivalent level of the Department of Labor’s standard (2
mg/m3 to 0.9 mg/m3). ACGIH and DOL did not disclose Tomb’s conflict of interest and bias
even though the conflicts and biases resulted in a reduced ACGIH TLV limit that ACGIH
distributed in 2007 and each year since Plaintiff filed their original Complaint. Discovery
disclosed that following Tomb’s requested resignation from ACGIH due to his conflicts of
interest and bias on diesel exhaust, ACGIH took no action to investigate, disclose or withdraw
the coal dust TLV, among others that Tomb had drafted and/or helped adopt. Instead,
Defendants hid the conflicts and bias from Plaintiffs and the public and took no action to disclose
or cure the damage and harm from these violations of their own advertised policies, all the while
distributing the coal dust TLV and others and falsely representing that they were free from the
influence of conflicts of interest and bias.

2. Vibration
Plaintiffs learned in discovery that the co-author of ACGIH’s TLV for hand-arm

vibration has, and had, substantial conflicts of interest, and he admits that the TLV that ACGIH
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continues to distribute each year is inconsistent with modern science. Donald Wasserman, then a
federal NIOSH employee, co-authored the vibration TLV. Wasserman had a significant conflict
of interest: he authored the TLV while he was working for NIOSH on NIOSH’s vibration policy.
Worse, Wasserman admitted in his deposition that NiOSH rejected the TLV he authored because
NIOSH concluded that it was not supported by scientific evidence. Despite NIOSH’s
conclusion, ACGIH still distributed the TLV. Wasserman has since continued his involvement
in ACGIH’s TLV development process, and he uses the vibration TLV as an expert witness on
vibration in more than a dozen civil cases. In these cases, Wasserman not only trades financially
on his TLV authorship, but he violates ACGIH policy by misusing and misapplying the TLV,
incorrectly claiming that tools and equipment are hazardous based on a single one-minute
measurement of vibration.

Despite full knowledge of these serious conflicts and admissions, ACGIH did not
disclose these conflicts or address them in any way, it distributed the vibration TLV again in
2006-2007 and continues to so today and it has engaged Wasserman to assist with new vibration

TLYV drafts, teach vibration TLV use to others and help market its vibration TLV.

3. Hydrogen Sulfide

Though ACGIH’s TLV for hydrogen sulfide (“H2S”) has been 10ppm since 1966, in
2007 ACGIH distributed a new TLV at one-tenth that level. According to recent testimony and
documents obtained by Plaintiffs in discovery, ACGIH’s new H2S TLV proposal was co-
authored by Gerald Kennedy and Michelle Schaper, both of whom likely have significant
conflicts of interest regarding this and other substances. Kennedy’s employer is a large chemical
producer and likely makes competitive products which stand to gain from a drastically lower,

though unjustified, TLV for H2S, just as his employer did when ACGIH adopted the nPB TLV

10
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that he helped author. Schaper is an MSHA employee who has abstained from ACGIH votes on

TLVs because of her conflicts of interest, yet she continues to co-author.

1L Plaintiffs’ amendment presents no undue delay.

In this case, amendment presents no undue delay, prejudice, or bad faith. Plaintiffs are
filing this motion and Second Verified Amended Complaint within the time period set by the
Court for amendments to the pleadings. See Order at 2, Hon. Hugh Lawson (M.D. Ga. Mar. 1,
2007). As fully recounted in Plaintiffs’ Motions to Compel, discovery has been extended more
than once due to Defendants’ refusal to comply with its discovery obligations and its decision to
switch counsel. Since discovery has already been taken related to these new claims and parties,
Plaintiffs’ proposed amendments do not require any additional discovery. Indeed, dispositive
motions have not yet been filed, let alone briefed or decided, and trial is not scheduled. Ccf
Campbell v. Emory Clinic, 166 F.3d 1157, 1162 (11th Cir. 1999) (finding prejudice and undue
delay in amendment “after dispositive motions have been filed, briefed, and decided”).
Moreover, should the Court find further discovery necessary, Plaintiffs will expeditiously and
cooperatively respond to any new discovery by Defendants related to these amendments.

The Eleventh Circuit has explicitly granted leave to amend where a plaintiff, like
Plaintiffs in this case, did not have the necessary information needed to bring the amended
claims in the prior version of the complaint. See Loggerhead Turtle v. County Council of
Volusia County, Fla., 148 F.3d 1231, 1256 (11th Cir. 1998) (finding that failure to plead claim in
original complaint “reconcile[d] with [plaintiffs’] obligations under the federal rules and general
notions of fair dealing” requiring that “a complaint must have ‘evidentiary support’ to the best of
the party’s ‘knowledge, information, and belief, formed after an inquiry reasonable under the

circumstances’). Since leave to amend should not be denied simply because of the “mere

11
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passage of time,” the Eleventh Circuit in Turtles noted that, at most, a plaintifP’s “failure to
request leave to file an amended complaint in late July instead of October supports a finding of
‘delay,” not ‘undue delay’ or “dilatory’ action.” See id. (citing Floyd v. Eastern Airlines, Inc., 872
F.2d 1462, 1490 (11™ Cir. 1989), rev'd on other grounds, 499 U.S. 530 (1990)).

III.  Plaintiffs’ amendment involves no prejudice, dilatory motive, or bad faith.

Plaintiffs’ amendment also involves neither prejudice, dilatory motive nor bad faith.
Indeed, Plaintiffs have demonstrated good faith by bringing these claims only once they had
discovered ample evidence to support them with facts. See Burch v. Apalachee Community
Mental Health Svcs., Inc., 840 F.2d 797, 804 (11th Cir. 1988) (citations omitted) (noting that a
““litigant proceeding in good faith has a right to use civil discovery in [an] attempt [ ] to prove
the existence of a colorable claim for relief’” and that if a plaintiff uncovers through discovery
“evidence to support a claim . . . he has the right to amend his pleadings so that his pleadings
conform with this evidence™). Since Plaintiffs timely seek to amend their complaint, they do not
seek additional discovery, and will respond expeditiously to any further discovery from
Defendants reasonably occasioned by this amendment, and since the amendment is based on
information obtained in discovery, it presents no undue delay or prejudice and should be
permitted.

Plaintiffs do not seek any extension of discovery or other case deadlines because of this
amendment, underscoring that they seek no delay, nor do Plaintiffs believe this amendment
would require delay. While new facts emerged in discovery and Plaintiffs have incurred further
harms during the pendency of this case, justifying the addition of new claims, the essential facts
of Defendants’ misconduct and the nature of Plaintiffs injuries remain the same. This
amendment contains no surprises, arises from the same transaction and common facts and law

and is based on information developed during discovery.

12
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IV.  Amendment is not futile.

Finally, leave to amend should be granted because Plaintiffs’ proposed amendment is not
futile. Plaintiffs have added new claims as appropriate to conform to the evidence and facts
uncovered during discovery and added the new facts to the Amended Complaint. As a result,
Plaintiffs Second Amended Complaint states proper claims for relief and is sufficient to
withstand a motion to dismiss. Amendment is, therefore, not futile. On the contrary, it enables
the parties and the Court to resolve at once a number of closely related claims involving the same
parties and arising out of thé same set of events.

CONCLUSION

Given the liberal policy of the Federal Rules strongly favoring leave to amend, and since
Plaintiffs’ proposed amendment to their complaint is necessary in the interests of justice, will not

cause undue delay or prejudice, is properly motivated, and is not futile, Plaintiffs’ Motion for

13
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Leave to Amend should be granted.

Respectfully submitted,

/s/ Henry Chajet

Henry Chajet

John D. Austin, Jr.

Patton Boggs LLP

2550 M Street, NW
Washington, DC 20037-1350
(202) 457-6000

Counsel for National Mining
Association and Anchor Glass
Container Corporation, Inc.

William C. Harris

Harris & James

600 BB&T Tower

201 Second Street

P.O. Box 4866

Macon, GA 31208-4866

(478) 745-9661

Counsel for International
Envirotech International, Inc.
Brominated Solvents Association,
AeroSafe Products, Inc., National
Mining Association and Anchor
Glass Container Corporation, Inc.
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CERTIFICATE OF SERVICE

I hereby certify that on this 13® day of April 2007, a copy of the foregoing PLAINTIFFS’

MOTION FOR LEAVE TO AMEND C

ELECTRONICALLY

Honorable Hugh Lawson

OMPLAINT was served on the following:

Judge, United States District Court for the

Middle District of Georgia

United States District Courthouse

Macon, GA 31201

Daniel Bensing

United States Department of Justice

Federal Programs Branch
P.O. Box 883
Washington, DC 20044

William David Gifford
United States Attorney Office
PO Box 1702

Macon, GA 31202-1702

Matthew T. Strickland

Jones, Cork & Miller, LLP

Sun Trust Bank Building — Fifth
435 Second Street

Macon, GA 31208-6437

Brendan Collins

Floor

Galland, Kharasch, Greenberg, Fellman& Swirsky

Canal Square - Suite 200
1054 Thirty-First Street, N.-W.
Washington, DC 20007-4492

/s/ Brian Hendrix

Brian Hendrix





