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T write to scek your assistance in solving a problem that stems from the inappropriate use of
the American Conference of Government Industrial Hygienists (ACGIH) process, and the group’s
Threshold Limit Values (“TLVs®) (exposure standards). Asyou know, TLVsare incorporated Ey
reference in numerous OSHA and MSHA standards, and used to trigger hazard communication
(*HazCom”) duties under OSHA’s HazCom stindard and MSHA’s new “interim final” HazCom
standard. Morceover, TLVs form the basis for enforcement actions under OSHA's general duty
clause, and occasionally under broadly-worded OSHA and MSHA standards {&.g. posting of signs

where “hazards” exist).

In'the Jast few years ACGIH basadopted and proposed TLVs which are highly controversial
because of their apparent lack of scieatific basis. Although ACGIH claims to be a private group,
DOL, MSHA, and OSHA. employees are influential members of the ACGIH membership and
committees. Thus, ACGIFI TLV actions arc often based on input, requests and/or participation by
Department of Labar employees who serve on the ACGIH Board and/or the ACGIH TLV
Committee and subcommittees. Most disturbing, the ACGIH acts on TLVs in secret, without
criteria to govern the basis for TLVs, without public input, without judicial review and without
accountability to taxpayers. Because these TLVs are incorporated by reference in OSHA and
MSEHA standards, this process amounts so secret rulemaking, outside the narmal public notice and

comment Process.

A conflict of interest exists when Department of Labor personnel, charged with developing
and enforcing governmental standards, enlista private organization (in which these same personnel
are influential members) to develop standards that are later relied on, used, or incorporated by
reference by the agency. Ialso believe that it is inappropriate to use the ACGIH as a de fasto
advisory committee, without complying with the Federal Advisory Committee Act. Weare further
concerned that MSHA’s new, “interim final” I TazCom rule incorporates not only existing T1.Vs, but

also any futyre TLV, thus making applicability of the rule depen

1dent on unpredictable actions that

the ACGTH, using its secret proceedings, may adopt in the future, (65 F.R. 59048, ar'59097,

October 3, 2000)

In order va remedy this process, and bring fairness to the standards setting process, [ ask

that you take the following actions:

Doe. 642320



(1)

@

&)

(4)

©)

©
)
®

®

Revaoke the T1.V incorporation by reference in the “interim” MSHA
I1azCom Rule. The Secretary has authority to do so in the existing open
rulemaking proceeding based on notice and comment procedures already in
effect. 'The matter is pending before you now for decision in an open
rulemaking docket on whether to make final the furerio: rule.

Propose to revoke the OSHA HazCom Rule ACGIH incorporation by

reflerence.

Prohibit Depar cment expendituzesto suppori. participation in any ACGIH
aciivities by Department employees. H, 1o facs, ACGIH is 2 private
organization as it claims, then it should be privately funded.

Prohibit Department direct of-indirect employees from serving on the
ACGIH Board or TLV committess, to prevent conflicts of interest with their
official dutics.

Prohibit enforcement based on ACGIH TLVs, either under the OSHA
General Duty Clause or any other OHSA or MSHA standard that provides
generic or generally worded health and safety mandazes.

Act to prevent indirect support of ACGIH thLough the unnecessary or
excessive purchase of ACGIH TLV books.

Prohibit the use of state grant funds to support ACGIH acivities,
memberships or the purchase of TLV books.

Prohibit the indirect support of employee travel 1o ACGIEH meetings
through the scheduling of concurrent Department meetings.

Require Pepartinent employees engaged in ACGIH or activities to conduct

such activities on personal time, rather than Department time, and withour
the use of Department equipment, telephones or facilities.

. Sincerely,

N,

Charlie Norwood, M.C.




